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APPLICATION BY § BEFORE THE o
INTERSTATE SOUTHWEST, LTD  § CHEEF CLERKS OFFicE
FOR PERMIT NO. § TEXAS COMMISSION ON -~
WATER QUALITY PERMIT §
NO. WQ 0004073000 § ENVIRONMENTAL QUALITY

APPLICANTS RESPONSE TO HEARING REQUESTS
TO THE HONORABLE COMMISSIONERS:

Pursuant to 30 TEX. ADMIN. CODE § 55.209(d), Interstate Southwest, Ltd. ("Applicant"),
files this Response to the requests for contested case hearing of Benjamin F. Swank, III and
Sharon Swank Backhus ("Requestors"). Applicant urges that the hearing request should be
denied based on the failure of the request to substantially éomply with the requirements of 30
TEX. ADMIN. CODE § 55.201(d)(2) by demonstrating property ownership or sufficient in the
adjacent property. Requesters have failed to raise relevant and material issues for which they
have a personal justiciable interest and are therefore not affected in a manner not common to the
general public. In the alternative, if the Commission finds that Requesters are affected partiés,
Applicant urges the Commission to refer only the specific issues raised by Requestors,
concurrently refer the matter to Alternative Dispute Resolution, and set the duration of the
hearing at 6 months.

I. Procedural Background

The application for amendment to water quality permit WQ000407300 was filed with the
Texas Commission on Environmental Quality (“TCEQ”) on Aﬁgust 16, 2005. The applicatién
was declared administratively completed on October 6, 2005 and declared technically complete

on December 31, 2005. Notices were properly published on October 19, 2005 and on March 15,



2006 in the Navasota Examiner. ‘A public meeting was sche‘duled for January, 2007 but was
delayed ‘doe to inclement weather. A public meeting was held March 27, 2007 at which time the
public comment per1od closed The Executlve Director’s (“ED”)" Response to Comments
(“RTC”) was 1ssued on lune 8, 2007. |

The apphcatlon seeks a major amendment to renew an existing TPDES permit and to
bring the terms of the permit into compliance with certain amendments to 40 CFR Part 420 Iron
and Steel Mamgfa’crz‘uring Point Source Category; which occurred after the issuance of the
original permit.  The amendment would make the d1scha1 ge l1mlts and opel atmg pa1 ameters of
the penmt more strmgeht | | |

| L Detertninatlon of Affected Persons

Redoestors submltted the only letter 1equest1ng a contested caselheaung, which i is dated
:January 23, 2006 The issues ralsed by thls hearmg request are addlessed below, as required by
30 TEX ADMIN CODE § 55 209(e)

Requestors allege that 'my famlly owns the property which is adjacent to the Interstate
Southwest, Ltd facﬂlty . . A review of 1‘ecords available with the Grimes County Appralsal
VDIStI‘lC'[ indicates that Ben Swank, Jr is the owner of the property adJ acent o Apphcant's fac1l1ty,
aka Tract 43 (see Attachment l) Although Request01s state that they have an 1nterest in the
prope1ty and that then fathe1 Benjamm F. Swank Jr was the custodlan of the prope1ty untll his
death in March 2004, Request01s do npt clearly indicate the 1elat10nsh1p between those
individuals or their 1nte1est in the real propelty adjacent to Apphcants fac1hty Applicant
concedes that the owner of Tract 43 likely sat1sﬁes the locat1on requirements for being a person
affected However Requestors prov1de no 1nf01matlon 1egard1ng theh ownership of, or legal

1nterest in, T1 act 43. Wlthout such 1nf01mat10n Apphcant does not beheve that either 1nd1v1dual

' Hearmg Request Letter from Benjamm F. Swank, 111, dated January 23, 2006, p. 1.



can be found té be a person affected.
III.  Issues Raised in Hearing Request

Applicant has identified the following issues raised in the request letter:

A. Property Value: Requestors raise a concern that the discharge will lower the
economic value of the property. The Commission has long taken the position that issues of
property value are outside the scope of its jurisdiction. Further, potential impact to property
value is not a relevant factor in evaluating whether or not the Applicant has met the applicable
statutory and regulatory criteria. Thei‘-efore, concerns over potential impact to property value are
not relevant and material to the Commission's decision in this matter and should not be referred
to SOAH as a contested issue of fact.

B. Use and Enjoyment: Requestors faise a'concern that Applicant’s activities may
affect the use and enjoyment of the property and cite two bases for their concern: (1) health of
cattle graziilg on the property and drinking from Sandy Creek; (ii) appearance of the land and
making the creek unattractive.

Requestors raise a general concern that cattlé grazing on the property could be affected
by drinking water from the creek or from eating grass on the property. The ED's RTC notes that
"[t]he effluent limits in the draft permit will maintain and protect the existing instream uses. No
significant degradation of high quality receiving waters is anticipated."” In technical review,
TCEQ permit staff coﬁsulted guidance related to water quality and impact to livestock and found
that the "permit limits are very stringent and should not affect the ‘health and performance of
livestock."> Although these concerns are genéral and unsubstantiated, staff included permit

conditions requiring additions to the Applicant's storm water management practices. The added

2Id.
SIdaté.



conditions weré based largely on comments received from parties other than the *Requestors. As
further explained in the ED’s RTC, the primary concern affecting livestock are high minéral
concentrations (salinity), »higﬁ nittogen, bacteria contamination, heavy growth of blue-green
algae, petroleum, pesticide and fertilizer spills (none of ‘which except nittogen are in the wasté
streams generated by Applicant). Howevet, should the Commission determine that the
possibility exists that contaminants of concern to cattle may be present in the Applicant’s
- permitted discharge, Applicant requests that the Commission refer the issue to SOAH reflective
of Requestor’s concerns: - Whether the permitted disehal‘ge will have a significant adverse affect
 the health of cattle grazing on the property and drinking the water in Sandy Creek. -

As ¢xplained in the Requestors letter, Requestors are also concerned that the discharge
will affect their use and enjoyment by affecting “the appearance of the land and [make] the creek
unattractive.” ~Appearance is generally not a relevant and material issue protected ‘undéf the law
in thé context of TCEQ permitting with regard to-concerns about .unattractiveness of a regulated

.activity. Howeyver, shoﬁld the Commission determine to refer this issue to a contested case,
* Applicant requests fthat the issue be referred as follows: ~ Whether the permitted discharge will
comply with turbidity and color re,quirementsv'in 30 TEX. ADMIN. CODE"§3 07.4(b)(5).

C - Concern over Applicant's compliance history: Requestors raise a concern over
~ the applicaht's paét corﬁpliance ‘with applicable regulations. The ED’s vRTC notes that the
Applicant's compliance history score is calculated pursuant to 30 TEX: ADMIN.‘ CoDE Ch. 60 as
"average" with a score of 0.25, which is very close to the “high performer” classification.” The
TCEQ's-Compliance History Database currently shows-a score of 0.41 based on a rating from

September, 2007. Requéstors'point to an accidental discharge of oily matetial from Applicant’s

* Under 30 TEX. ADMIN. CODE 60.2(¢)(2), a score with fewer than 0.10 points is a high performer and a score with
0.10 to 45 points is an average performer.



oil water separator that resulted from a faulty valve as evidence of the concern. As the ED’s
RTC notes, the TCEQ investigated the incident and found that the Applicant took appropriate
measures to address the release and also took appropriate steps to pre\;eilt a recurrence.
Requestors also state that "rumor has it that there have been other accidents and spills . . ." but
offers only hearsay as a basis for concern.” Because th¢ Applicant's compliance history is
average (and almost high) and because Requestors have not alleged any allegation other than
those events alfeady considered in the agency’s compliance history formula and rumors,
. Requestors have not sufficiently raised whether Applicant’s compliance history raises a question
whether Applicant can substantially comply with the terms of the permit. Since 2000, only eight
Notices of Violation héve been issued to Applicant. The majority of the NOV's were unrelated
to Wastewater and none call into question Applicant’s ability tb substantially comply with the
terms of this permit‘. However, should the Commission determine that a compliance history
issue should be referred to a contested case hearing, AApplicant requests that the Commission
frame the issue as follows: Whether Applicant’s documented compliance history for the
preceding 5 year period is such that Applicant will not be able to pomply Witﬁ a material term of
the permit.

D. Availability of application in a Public Place: Requesters allegé that the
application was not initially available at the Navasota Public Library for public viewing.
Applicant regrets that Requesters were not able to view the application and have no explanation
why Requesters could not access the documents upon request at the library. Access to the
application after filing by the Applicant is not within Applicant’s control. However, as indicated
by the verification form filed in the Chief Clerk’s Office by Applicant and the Affidavit of David

Wunderlich, attached as Exhibit A; the application was provided to the Navasota Public Library

3 Hearing Requesf Letter from Benjamin F. Swank, 111, dated January 23, 2006, p. 2.



for viewing as publicly noticed:

K. Concérn over impﬁct to the Brazos River: Requestors raise an issue regarding
potential impact to the: ulltir‘nate‘receiving water, the Brazos River. 30 TEX. ADMIN. CODE §
55.201(d)(2) requires that a person requesting a hearing explain ". . . how and why the requestor
believes he or shé will be adversely affected by the proposed facility or activity in a manner not
common to members of the general public." As Requestors have not alleged that they own
property adjacent to the Brazos River or that they have some other particular interest in the
Brazos River, Requestors have not satisfied the réquirements of §55.201(d)(2) and do not have
standing to raise a‘.general'concern about the river. Moreovet, as the ED and water quality
-permitting staff note in the ED's RTC, the draft permit«:ha's been developed in accordance with 30
: TEX. ADMIN, CODE Ch. 307 and the TCEQ's Procedures to Implement the Texas Surface Water
Quality Standards (J an. 2003) such that the permitted diséharge is appropriately protective of the
unnamed tributary of Sandy Creek, Sandy Creek and ultimately the Brazos River.® |

v. COnclusion ‘

Applicant respectfully requests ‘that' the hearing requests be denied and that the
Commission grant the Applicant's requested permit amendment. The Requestors have not
appropriatel.y‘indicated that they are affected parties based oﬁ propefty ownership nor raised
relevant and ‘materials issues for which they have a personal’ justiciable ihterest; However,
- should the Commission determine to refer this matter to a contested case hearing, Applicant
- requests the following: |

+ 1. Asapreliminary matter, refer the issue of whether Requestors have sufficient property
ownership in Tract 43 to establish standing as affected parties;

2. Refer only the following issues raised by the Requestors if the Commission

% ED's Response to Public Comment, p. 5.



determines the issues have each been sufficiently raised:

A. Whether the permitted discharge will affect the health of cattle grazing on the

property and drinking the water in Sandy Creek;

B. Whether the permitted discharge will comply with turbidity and color

requirements in 30 TEX. ADMIN. CODE 307.4(b)(5); and

C. Whether Applicant’s documented compliance history for the preceding 5 year

period is such that Applicant will not be able to comply with a material term of

the permit;

3. Concurrently refer the matter to Alternative Dispute Resolution if the parties are

willing;

4. Set a hearing duration of 6 months from the date of the preliminary hearing; and

5. Urge the ED to participate as a party.

Respectfully submitted,

WINSTEAD, PC

1100 JP Morgan Chase Tower
600 Travis Street

Houston, Texas 77002

(713) 650-8400

By: Mlﬂkkm M

NATHAN BLOCK
State Bar No. 24005355

Attorney for Interstate Southwest
Ltd.



o Exhibit A - S
~ Affidavit of David Wunderlich



CERTIFICATE OF SERVICE

I certify that on this day, the Applicant's Response to Hearing Requests was filed with
Office of the Chief Clerk, Texas Commission on Environmental Quality. I further certify thata
true and correct copy of the above Applicant's Response to Hearing Requests was sent to each
person on the attached Service List via method indicated.

SIGNED January 4, 2008

By: N BJ&\M

NATHAN BLOCE

State Bar No. 24005355
WINSTEAD, PC

1100 JP Morgan Chase Tower
600 Travis Street

Houston, Texas 77002

(713) 650-8400

Attorney for Interstate Southwest,
Ltd.



SERVICE LIST
INTERSTATE SOUTHWEST, LTD
DOCKET NO. 2007-1144-TWD; PERMIT NO. WQ000407300

FOR THE APPLICANT
David Wunderlich

Interstate Southwest, Ltd
P.O. Box 1030

Navasota, Texas 77868-1030
Tel: (936) 870-2557

Fax: (936) 825-7934

(Via Fax and U.S. Mail)

FOR THE EXECUTIVE DIRECTOR:
Michael Northcutt, Jr., Staff Attorney :
Texas Commission on Environmental Quality
Environmental Law Division, MC-173.

P.O. Box 13087

Austin, Texas 78711-3087

Tel: (512) 239-0600

Fax: (512) 239-0606

(Via Fax and U.S. Mail)

John O. Onyenobi, Technical Staff

Texas Commission on Environmental Quality
Water Quality Division, MC-148

P.O. Box 13087

Austin, Texas 78711-3087

Tel: (512) 239-6707

Fax: (512) 239-4114

(Via Fax and U.S. Mail)

FOR PUBLIC INTEREST COUNSEL.:

Mr. Blas J. Coy, Jr., Attorney

Texas Commission on Environmental Quality
Public Interest Counsel, MC-103

P.O. Box 13087

Austin, Texas 78711-3087

Tel: (512) 239-6363

Fax: (512) 239-6377

(Via Fax and U.S. Mail)

Houston_11952958\1
4R604-1 1/417008

FOR ALTERNATIVE DISPUTE RESOLUTION:

Mr. Kyle Lucas

Texas Commission on Environmental lelty
Alternative Dispute Resolution, MC-232
P.O.Box 13087

Austin, Texas 78711-3087

Tel: (§12) 239-4010 “

Fax: (512) 239-4015

(Via Fax and U.S. Mail)

FOR THE CHIEF CLERK.:

Ms. LaDonna Castanuela

Texas Commission on Environmental Quality
Office of Chief Clerk, MC-105 -

P.O. Box 13087

Austin, Texas 78711-3087

Tel: (512) 239-3300

Fax: (512) 239-3311

(Via Hand Delivery)

REQUESTERS:

Benjamin F. Swank, III
Sharon Swank Backhus
16934 County Road 323
Navasota, Texas 77868-6924
Tel: (936)870-3205

Fax: (936) 870-3208

(Via_ Fe(leral Express and Fax)




Al/@z/2088 le:@b 936870LETE CITATION PAGE

TCEQ DOCKET NO.

APPLICATION BY § BEFORE THE
INTERSTATE SOUTHWEST, LLTD &
FOR PERMIT NO. § TEXAS COMMISSION ON
WATER QUALITY PERMIT §
NO. WQ 0004073000 § ENVIRONMENTAL QUALITY
STATE OF TEXAS §

. §
COUNTY OF GRIMES §

AFFIDAVIT OF DAVID WUNDERLICH

BEFORE ME, the undersigned notary, on this day, personally appeared David
Wunderlich, and after being duly sworn state the following under oath:

1. “My name is David Wunderlich. I am capable of making this affidavit. The facts
stated in this affidavit are within my personal knowledge and are true and correct.

2. I am the current Safety / Environmental Coordinator for Interstate 'Southwestﬁ Ld.

3, 1 began my employment with Interstate Southwest on or about August 23, 2006,
after the initial filing of Interstate Southwest, Ltd's application for major amendment to TPDES
Permit No. WX0004073000 (TX 0084034).

4. As part of my duties as Safety / Environmental Coordinator, I have coordinated
Interstate Southwest, Ltd.'s permit amendment éffortg. In that capacity, I was informed that a
true and correct copy of the then most current draft of Interstate Southwest Ltd's application for
major amendment to TPDES Permit No. WX000407 3000 (TX 0084034) had been placed in the
Navasota Public Library by Mr. Ken Morris. Mr. Morris is a forfner employes of Interstate

Southwest, Ltd.
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5. On or about February 10, 2007, 1 personally placed 4 true and correct copy of the
then most current draft of Interstate Southwest Ltd's application for major amendment to TPDES

Permit No. WX0004073000 (TX 0084034), replacing the prior copy then on-file with the library.

‘ FURTHE‘R Affiartt sayeth not.

.
David Waunderlich

Safety / Environmental Coordinator
Intersiate Southwest, Lid.

on this L\_./ ij

SWORN AND SUBSCRIBED TO BEFORE ME, the undersipned duth()rlty
" day of January 2008

My Commission Expires: B-20\0

Notpdy Public in and br the State of Texas

AAURHE L GLAMEYER

"My Commizsion Explies
May 22, 2000 i

Houston_1\952775\1
48604-1 1/2/2008



